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This section of the FEDERAL REGISTER
contains regulatory documaents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which s published under
50 tittes pursuant to 44 U.S.C. 1510.

The Code of Federal Reguiations is sold by
the Superintandent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER Issue of each week.

DEPAHTMEN‘T OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 928
[Docket No. FV-83-928-3]

Papayas Grown In Hawall; Order
Directing That a Referendum Be
Conducted; Determination of
Representative Perlod for Voter
Eligibllity; and Deslgnation of
Referendum Agents To Conduct the
Referendum

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Referendum order.

SUMMARY: This action terminates a
referendum conducted last March
among producers of Hawaiian papayas,
and directs that another referendum be
conducted. The Secretary of Agriculture
has determined that sufficient cause
exists to terminate the prior referendum
and to hold another referendum, based
on nearly 200 petitions received by the
Department from producers of Hawaiian
papayas representing over two-thirds of
the papaya industry.

DATES: The representative productxon
period is from July 1, 1991, through
June 30, 1992. The referendum will be
conducted from September 1 through
September 30, 1993.

ADDRESSES: Copies of the text of the
aforesaid marketing order may be
obtained from the office of the
referendum agent at 2202 Monterey
Street, Suite 102B, Fresno, California
93721, or the Office of the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2526-S, Washington, DC, 20090-6456.
FOR FURTHER INFORMATION CONTACT:
Charles L. Rush, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of

Agriculturs, room 2522-S, P.O. Box
96456, Washingten, DC 20090-6456;
telephone: (202) 720-2431; Kurt J.
Kimmel or Martin Engeler, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, 2202 Monterey Street, Suite
102B, Fresno, California, 93721;
telephone: (209) 487-5901.
SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Order No. 928 (7 CFR part
928), hereinafter referred to as the
“order,” and the applicable provisions
of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act,” it is hereby directed that
a referendum be conducted within the
period September 1 through September
30, 1993, among producers in the
production area who, during the period
July 1, 1991, through June 30, 1992,
(which period is hereby determined to
be a representative period for purposes
of such referendum), were engaged in
the production of papayas covered by
the said marketing order to ascertain
whether continuance of the order is
favored by the producers.

The Secretary of Agriculture has
determined that continuance referenda
are an effective means for ascertaining
whether producers favor continuation of
marketing order programs. The

“Secretary would consider termination of

the order if less than two-thirds of the
producers voting in the referendum and
producers of less than two-thirds of the
volume of papayas represented in the
referendum favor continuance. -
However, in evaluating the merits of
continuance versus termination, the
Secretary will not only consider the
results of the continuance referendum,
but also all other relevant information
concerning the operation of the order
and the relative benefits and
disadvantages to producers, handlers,
and consumers in order to determine
whether continued operation of the
order would tend to effectuate the
declared policy of the Act.

In any event, section 8¢(16)(B) of the
Act requires the Secretary to terminate
an order whenever the Secretary finds
that a majority of all producers favor
termination, and such majority
produced for market more than 50
percent of the commodity covered
under such order,

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C.
chapter 35}, the ballot materials that
will be used in the referendum herein
ordered have been submitted to and
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB No. 0581-0102. It has
been estimated that it will take an
average of 20 minutes for eech of the
approximately 300 producers of papayas
to participate in the voluntary
referendum balloting.

U.S. Department of Agriculture
conducted a referendum from March 1
through 31 to determine whether -
Hawaiian papaya producers favored
continuation of the Federal marketing
order. During the referendum period,
nearly 200 signatures on a petition were
received by the Department from
producers. Producers signing the
petition indicated they needed '
additional time to review the marketing
order before casting thefr votes to -
determine whether they favor
continuance of their marketing order,
allowing the U.S. Department of
Agriculture to determine whether
sufficient industry support exists to
continue the program. Given this level
of producer concern, the March
referendum is terminated and a new
referendum will be held from
September 1 through September 30,
1993.

Mr. Kurt J. Kimmel and Mr. Martin
Engeler, California Marketing Field
Office, Fruit and Vegetable Division,
Agricultural Marketing Service, USDA,
are hereby designated as the refersndum
agents of the Secretary of Agriculturs to
conduct such referendum. The
procedure applicable to the referendum
shall be the *‘Procedure for the Conduct
of Referenda in Connection With
Marketing Orders for Fruits, Vegetables,
and Nuts Pursuant to the Agricultural
Marketing Agreement Act of 1937, as
Amended” (7 CFR Part 800.400 et seq.).

Ballots will be mailed to all producers
and may also be obtained from the
referendum agent and from his
appointees at the above address.

List of Subjects in 7 CFR Part 928

Marketing agresments, Papayas,
Reporting and recordkeeping
requirements.

Authority: 7 U.S.C. 601-674.
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Dated: August 9, 1993.
Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

{FR Doc. 93-19492 Filed 8-1 2—93': 8:45 am|
BILLING CODE 3410-02-P

7 CFR Part 998
[Docket No. FV93-898-1FIR]

Expenses, Assessment Rate, and
Indemnification Reserve for Marketing
Agreement No. 146 Regulating the
Quality of Domestically Produced
Peanuts

AGENCY: Agriculturé»l Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting,
without change, the provisions of an
interim final rule that authorized
expenditures for administration and
indemnification, established an
assessment rate, and authorized
continuation of an indemnification
reserve under Marketing Agreement 146
(agreement) for the 1993-94 crop year.
Authorization of this budget enables the
Peanut Administrative Committee
(Committee) to incur operating
expenses, collect funds to pay those
expenses, and settle indemnification
claims during the 1993-94 crop year.
Funds to administer this program are
derived from assessments on handlers
who have signed the agreement.
EFFECTIVE DATES: July 1, 1993, through
June 30, 1994.

FOR FURTHER INFORMATION CONTACT: John
R. Toth, Southeast Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 2276, Winter
Haven, FL 338832276, telephone 813-
2994770, or Martha Sue Clark,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-8, Washington, DC 20090-6456,
telephone 202-720-9918.
SUPPLEMENTARY INFORMATION: This rule
is effective under Marketing Agreement
146 (7 CFR part 998) regulating the
quality of domestically produced
peanuts. This agreement is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act.

This final rule has been reviewed by
the Department in accordance with
Departmental Regulation 1512-1 and
the criteria contained in Executive
Order 12291 and has been determined
to be a “non-major’’ rule.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. Under the marketing agreement
now in effect, peanut handlers signatory
to the agreement are subject to
assessments. Funds to administer the
peanut agreement program are derived
from such assessments, and deductible
type insurance for 1993-94
indemnification expenses. This rule
authorizes expenditures and establishes
an assessment rate for the Committee for
the fiscal period beginning July 1, 1993.
This rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

There are approximately 47,000
producers of peanuts in the 16 States
covered under the agreement, and .
approximately 70 handlers regulated
under the agreement. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3.500,000. A majority of the
producers may be classified as small
entities, and some of the handlers
covered under the agreement are small
entities.

Under the marketing agreement, the
assessment rate for a particular crop
year applies to all assessable tonnage
handled from the beginning of such year
(i.e., July 1). An annual budget of
expenses is prepared by the Committee
and submitted to the Department for
approval. The members of the
Committee are handlers and producers
of peanuts. They are familiar with the
Committee’s needs and with the costs
for goods, services, and personnel for
program operations and, thus, are in a
position to formulate appropriate
budgets. The budgets are formulated
and discussed at industry-wide
meetings. Thus, all directly affected
persons have an opportunity to provide
input in recommending the budget,
assessment rate, and indemnification
reserve. The handlers of peanuts who
are directly affected have signed the

marketing agreement authorizing the
expenses that may be incurred and the
imposition of assessments.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
receipts and acquisitions of farmers’
stock peanuts. It applies to all assessable
peanuts received by handlers from July
1, 1993. Because that rate is applied to
actual receipts and acquisitions, it must
be established at a rate which will
produce sufficient income to pay the
Committee's expenses.

The Committee met on March 24-25,
1993, and unanimously recommended
1993-94 crop year administrative
expenses of $1,020,000 and an
administrative assessment rate of $0.60
per net ton of assessable farmers’ stock
peanuts received by handlers. In
comparison, 1992-93 crop year
budgeted administrative expenditures
were $1,042,000, and the administrative
assessment rate was $0.57 per ton.

Administrative budget items for
1993-94 which have increased
compared to those budgeted for 1992-93
(in parentheses) are: Field
representative salaries, $278,778
($266,420); Committee members travel,
$40,000 ($32,000); Committee meeting
expenses, $4,000 ($3,000); and audit
fees, $9,500 ($8,000). Items. which have
decreased compared to those budgeted
for 1992-93 (in parentheses) are:
Executive salaries, $134,304 ($138,364);
clerical salaries, $127,479 ($158,366);
payroll taxes, $45,000 ($46,850);
employee benefits $145,000 ($147,000);
and office rent and parking, 52,500
($54,000). All other items are budgeted
at last year's amounts. The
administrative budget includes $4,439
for contingencies ($9,000 last year).

The Committee also unanimously
recommended 1993 crop
indemnification claims payments of up
to $9,000,000 and an indemnification
assessment of $1.00 per net ton of
farmers' stock peanuts received or
acquired by handlers to continue its
indemnification program. The 1992-93
crop year indemnification assessment
was $2.00 per net ton. The Committee
recommended a lower assessment rate
because sufficient reserve funds are
available and because the Committee
believes it is in the interest of signatory
handlers to reduce their indemnification
assessment burdens. The $9,000,000 of
indemnification claims coverage to be
provided on 1993 crop peanuts includes
$5,000,000 in excess loss insurance to
be purchased by the Committee—the
same as last year.

The cost of the indemnification

_ insurance premium and the costs to

carry out indemnification procedures
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AB buhsampie';. and crushing
supervision, of indemnified peanuts,
pursuamt to § 998.200(c)), are additional
indemnification costs which must be

" authorized and paid from available
", indemnification funds. Such.costs are -

not expected to exceed $2,000,000.

The total assessment rate is $1.60 per
ton of assessuble peanuts ($0.60 for
administrative and $1.00 for
indemnification). Assessments are due
on the 15th of the month following the
month in which the farmers’ stock
peanuts are received or acquired.
Application of the recommended rates
to the estimated assessable tonnage of
1,700,000 will yield $1,020,000 for
program administration and $1,700,000

“{or indemmification. The

indemnification amount, when added to
expected cash casry over from 1992-93
indemnification operations of
$12,750,000, will provide $14,450,000,
which should be adequate for the 1993
fund, and to maintain an adequate
reserve.

An interim final rule was published
in the Federal Register on June 11, 1993
{58 FR 32600}. That interim final rule
added § 998.406 which authorized
expenditures for administration and
indemnification, established an
assessment rate, and authorized
continuation of an indemnification
eeserve for the Committee. That rule

provided that interested persons could
ﬁIe comments through July 12, 1993. No
comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers signatory to the
agreement. Some of the additional costs
may be passed on to producers.
However, these costs will be
significantly offset by the benefits

. derived from the operation of the

marketing agreement. Therefore, the

. Administrator of the AMS has

[od

determined that this action will not
have a significant economic impact on
a substantial number of small entities.
After consideration of al} relevant
matter presented, including the
information and recommendations
submitted by the Committee and other

‘available information, it is hereby found

that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committee

. needs to have sufficient funds to pay its

expenses which are incurred on a

continuous basis. The 199394 crop

1993, and the marketing agreement
requires that the rate of assessment for
the crop year epply to all assessable
peanuts handled during the crop year.
In addition, handlers are aware of this
action which was recommended by the

" Committee 2t a public meeting and

published in the Federal Register as an
interim final rule. No comments were
received concerning the interim final
rule that is adopted i this action as a
final rule without change.

List of Subjects in 7 CFR Part 998
Marketing agreements, Peanuts,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 998 is amended as
follows:

PART 996—MARKETING AGREEMENT

" REGULATING THE QUALITY OF

DOMESTICALLY PRODUCED
PEANUTS

1. Fhe authority citation for ? CFR
part 998 continues to read as fotlows:
Authority: 7 U.5.C. 601-674.

* 2.-Accordingly, the interim final rule

adding § 998.406, which was published

in the Federal Register (57 FR 32609),
June 11, 1993, is adopted as a final rule
without change.

Note: This section will not appear in the
Code of Federal Regulations.

Dated: August 9, 1993.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division,

{FR Doc. 83-19484 Filed 8-12-93; 8:45 am}

BILLING CODE 3410-02-p
\

7 CFR Part 1007
(DA-93-14]
Mili in the Georgia Marketing Area;

Suspension of Certain Provisions of
the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Suspension of rule.

SUMMARY: This action suspends for the
month of August 1893 provisions of the
Georgia Federal milk marketing order
that provide for payments to producers
on the basis of a base and excess
payment plan. The action, which was
requested by three cooperative
associations that represent a substantial
number of producers on the Georgia

- market, is being taken to remove a-

disincentive to produce more milk
during the shert production month of
August.

through August 31, 1993.

- FOR FURTHER INFORMATION CONTACT:.

Nichaltas Memoli, Marketing Specialist,
USDA/AMS/Dairy Bivision, Order
Formulation Branch, Roorm 2968, South
Building, P.O. Box 96456, Washington,
DC 26690-6456, (202} 690-1932.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued June 23, 1993; published, June 30,

1993 (58 FR 34946).

The Regulatory Flexiblhty Act(5
U.S.C. 601-612] requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(h), the Administrator of the
Agricultural Marketing Service has
certified that this action would not have
a significant economic impact on a
substantial number of small entities.
This action will encourage milk
production during the month of August,
which is a month of declining milk
production.

This final rule has been reviewed by
the Department in accordance with
Departmental Regulation 1512-1 and
the criteria contained in Executive

- Order 12291 and has been determined

to be & “non-major’”’ rule.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have a retroactive effect,
and it will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the rule.

. The Agricultural Marketing
Agreememnt Act, as amended (7 U.S.C.
601-674) (“the Act”), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 8¢(15}(A} of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order, is not in
accordance with law and requesting a
maodification of the order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the

-Secretary'’s ruling on the petition,

provided a bill in equity is filed not
later than 26 days after the date of the
entry of the ruling.

Naotice of proposed mlemakmg was
published in the Federal Register {58
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FR 34946) on June 30, 1993, concerning
the proposed suspension for July and
August 1993 of the base and excess
payment plan provisions of the Georgia
order. The public was afforded the
opportunity to comment on the notice
by submitting written data, views, and
arguments by july 14, 1993. Several
comment letters were received in
response to this notice.

e of the comment letters was
submitted by a cooperative association
with producers in the Georgia market.
This cooperative supported the
proposed suspension, noting that
producer receipts on the Georgia order
are down 4 percent for the first 5
months of 1993 compared to the
comparable period of 1992, and that
Class I utilization is up 9.5 percent
during the same period.

Four individual dairy farmers
submitted letters opposing the proposed
suspension on the grounds that:

(1) They had purchased base earlier in
the year and would not be able to
recoup their investment if the base and
excess payment plan were suspended
for July and August;

(2) The suspension would not be in
the best interest of dairy farmers in the
Georgia market;

(3) It will cause conflicts between
dairy farmers delivering milk to
different handlers; and

-(4) It would be a severe financial
strain. :

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, it is hereby
found and determined that the
following provisions of the order will
not tend to effectuate the declared
policy of the Act during the month of
August 1993.

1. In § 1007.32, paragraph (a).

2. In § 1007.61(a), the words *‘of
September through January”,

3. In § 1007.61, paragraph (b).

Statement of Consideration

This action will make inoperative the
requirement that producers be paid on
the basis of the base and excess payment
plan for the month of August 1993. The
proposal was submitted by Dairymen,
Inc. (DI}, Carolina/Virginia Milk
Producers Association, Inc., and
Southern Milk Sales, Inc. These three
cooperative associations have a
substantial amount of milk pooled on
the Georgia milk market. In support of
their proposal, the cooperative
associations stated that the suspension
was needed because in recent years milk
in this area has been in short supply
during July and August. Without the
suspension, the cooperatives contend

the market's base and excess plan would

discourage production in those months.

Producer receipts in the Georgia
market for the months of January
through May 1993 are about 5 percent
below the comparable months of 1992.
At the same time, the pounds of milk
utilized for fluid use have been running
about 10 percent above year-earlier
figures, resulting in a Class I utilization
that has averaged 79 percent during the
first 5 months of 1993, compared to 69
percent for the comparable period of
1992. The extremely hot weather that is
now gripping the Southeastern United
States can only be expected to further
reduce milk production in the Georgia
market.

In view of the high Class I utilization
now existing in the Georgia market, it
may be necessary to bring in
supplemental milk to meet the needs of
the market during the months of July
and August. At such a time, there is no
reason to pay the market’s producers the
excess milk price for any of their
production.

Recogizing that the month of July will
be over, or nearly so, by the time that
this suspension is issued, it is
reasonable to limit the suspension
period to the month of August 1993.
This will help to assure an adequate
supply of milk and orderly marketing

- conditions during August without

unnecessarily penalizing base-holding
producers during the month of July.

The effect of the suspension should be
insignificant on the vast majority of
producers in this market. Although it
can be expected that the uniform price
that will be paid to producers for
deliveries during the month of August
will be somewhat less than the base
price would have been, this difference
is partly offset by the fact that producers
will not receive the lower excess price
for any production in excess of their
base. Since there are approximately 575
producers on the Georgia market, we
believe that the economic hardship
alleged by the four producers who
opposed the suspension will be very
minimal.

It is hereby found and determined
that thirty deys’ notice of the effective
date hereof is impractical, unnecessary,
and contrary to the public interest in
that:

{a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area;

(b) This suspension does not require
of persons affected substantial or

extensive preparation prior to the

effective date; and
(c) Notice of proposed rulemaking
was given interested parties, and they

were afforded opportunity to file written
data, views or arguments concerning
this suspension.

Therefore, good cause exists for
making this order effective August 1,
1993.

List of Subjects in 7 CFR Part 1007

Milk marketing orders.

For the reasons set forth in the
preamble, the following provisions in
title 7 part 1007 are hereby suspended
from August 1 through August 31, 1993:

PART 1007—MILK IN THE GEORGIA
MARKETING AREA

1. The authority citation for 7 CFR
part 1007 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

§1007.32 [Temporarily suspended In part]
2.In §1007.32, paragraph (a} is
suspended in its entirety.

§1007.61 ([Temporarily suspended in part}
3. In § 1007.61, the words “September
through January” in the introductory
text of paragraph (a) are suspended, and
paragraph (b) is suspended in its
entirety.
Dated: August 8, 1993.
Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93-19493 Filed 8-12-93; 8:45 am]
BILLING CODE 3410-02-P

Animal and Plant Health Inspection
Service

9 CFR Part 78

[Docket No. 93-007-2]

Validated Brucellosis-Free States; New
Jersey

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulaticns
concerning the interstate movement of
swine by adding New Jersey to the list
of brucellosis-free States. We have
determined that New Jersey meets the
criteria for classification as a validated
brucellosis-free State. The interim rule
relieved certain restrictions on the
interstate movement of breeding swine
from New Jersey.

EFFECTIVE DATE: September 13, 1993.
FOR FURTHER INFORMATION CONTACT: Dr.,
Delorias M. Lenard, Senior Staff
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Veterinarian, Swine Health Staff, VS,
APHIS, USDA, suite 204, Presidential
Building, 6525 Belcrest Road,
Hyattsville, MD 20782, (301) 436-7767.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in'the Federal Register on
May 13, 1993 (58 FR 28342-28343,
Docket No. 93—007-1), we amended the
brucellosis regulations in 9 CFR part 78
by adding New Jersey to the list of
validated brucellosis-free States in
§78.43.

Comments on the interim rule were
required to be received on or before July
12, 1993, We did not receive any
comments. The facts presented in the
interim rule still provide a basis for the
rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12291
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12778, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule amending 9 CFR 78.43 that was
published at 58 FR 28342-28343 on
May 13, 1993.

Authority: 21 U.S.C. 111-114a-1, 114g,

115, 117, 120, 121, 123-126, 134b, 134f, 7
CFR 2.17, 2.51, and 371.2(d).

Done in Washington, DC, this 6th day of
August 1993.

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93—19491 Filed 8-12-93; 8:45 am)
BILLING CODE 3410-34-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 360

RIN 3064-AB25

Receivership Rules

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule interprets a
provision of an amendment, enacted on
August 10, 1993, to section 11(d}(11) of
the Federal Deposit Insurance Act (FDI}
Act) providing for a national depositor
preference for amounts realized from
the liquidation or other resolution of
any depository institution insured by
the Federal Deposit Insurance
Corporation (FDIC). The regulation
describes the expenses that are
includable under the priority in the new
statutory amendment for administrative
expenses of the receiver. The intended
effect of the interim rule is to clarify the
requirements of the statute relative to
the priority afforded to administrative
expenses of the receiver in connection
with the liquidation or other resolution
of FDIC-insured institutions.

DATES: The interim rule is effective on
August 13, 1993. Written comments
must be received by the FDIC en or
before October 12, 1993.

ADDRESSES: Written comments shall be
addressed to the Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 5§50 17th Street, NW.,
Washington, DC, 20429. Comments may
be hand-delivered to room F—400, 1776
F Street, NW., Washington, DC 20429,
on business days between 8:30 a.m. and
5 p.m. {(FAX number: (202} 898-3838).
Comments will be available for
inspection in room 7118, 550 17th
Street, NW., Washington, DC between 9
a.m. and 4:30 p.m. on business days.
FOR FURTHER INFORMATION CONTACT:
Stephen N. Graham, Associate Director,
Division of Liquidation (202/898-7377),

. -Sharon Powers Sivertson, Assistant

General Counsel, Legal Division (202/
736-0112}, Rodney D. Ray, Counsel,
Legal Division (202/736-0348}, Joseph
A. DiNuzzo, Senior Attorney, Legal
Division (202/898-7349), Federal
Deposit Insurance Corporation,
Washmgton DC 20429.

SuU PPLEMENTARY INFORMATION:

Paperwork-Reduction Act

No collections of information
pursuant to section 3504(h] of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) are contained in this
notice. Consequently, no information
has been submitted to the Office of
Management and Budget for review.
Regulatory Flexibility Act

The Board hereby certifies that the
interim rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). It will not
impose burdens on depository
institutions of any size and will not

have the type of economic impact

addressed by the Act. Accordingly, the

Act’s requirements regarding an initial

and final regulatory flexibility analysis

gd. at 603 & 604) are not applicable -
ere.

Reason for the Interim Rule

The national depositor preference
statute was signed into law on August
10, 1993. Public Law 103-66, 107 Stat.
312 (1993). It applies to all FDIC-
insured institutions for which a receiver
is appointed after that date. The FDIC
Board of Directors (Board of Directors}
has determined that, in order to ensure
an orderly continuation of the handling
of clnsed institutions, it is necessary to
clarify the requirements of the statutory
amendment relative to the definition
and treatment of administrative
expenses of the receiver of such
institutions. The Board of Directars also
believe that it is necessary that the
regulation providing this clarification
apply immediately to all receiverships
subject to the new statutory amendment.

For these reasons, the Board of
Directors has determined that the notice
and public participation that are
ordinarily required by the .
Administrative Procedure Act (5 U.S.C.
553) before a regulation may take effect
would, in this case, be contrary to the
public interest and that goed cause
exists for waiving the prior notice and
public comment and the customary 30-
day delayed effective date. Nevertheless,
the Board desires to have the benefit of
public comment before adoption of a
permanent final rule on this subject, and
so invites interested persons to submit
comments during a 60-day comment
period. In adopting a final regulation,
the Board will make such revisions to
the interim rule as may be appropriate
based on the comments received.

Background

On August 10, 1993, the President
signed into Jaw a bill that amended
section 13(d)(11) of the FDI Act (12
U.S.C. 1821(d}(11)) to provide fora
national depositor preference for
amounts realized from the liquidation or
other resolution of FDIC-insured
depository institutions. Public Law 103—
66, 107 Stat. 312 (1993).

Generally, the amendment provides
that distributions shall be made from all
future receivership estates in the
following order:

1. Administrative expenses of the receiver;

2. Deposit liability claims;

3. Other general or senior Habilities of the
institution, other than subordinated
obligations or shareholder claims;

4. Subordinated obligations; and

- 5. Shareholder claims.
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The legislation applies to all
receiverships of insured institutions
established after its enactment date and
supersedes any inconsistent state or
other federal distribution provisions.

As noted, the first priority
encompasses ‘‘administrative expenses
of the receiver.” The language of the
statute explicitly covers post-
appointment obligations incurred by a
receiver as part of the liquidation of an
institution. The Board of Directors has
determined that this priority also covers
certain expenses incurred prior to the
appointment of the receiver. Such
expenses include obligations which may
have been incurred prior to the closing
of the institution but which the receiver
determines should be paid by the
receiver to facilitate the smooth and
orderly transfer of banking operations to
a purchasing institution or to obtain an
accounting and orderly disposition of
the assets of the institution. These
expenses may include, but are not
limited to, for example, the payment of
the institution's last payroll, guard
services, data processing services,
utilities and expenses related to leased
facilities. Generally, they do not include
expenses such as severance pay claims,
golden parachute claims and claims
arising from contract repudiations. The
interim rule limits the inclusion of
expenses within the scope of .
“administrative-expenses” to those that
the receiver determines are necessary
and appropriate for the orderly
liquidation or resolution of the
institution. This general language is
necessitated by the variety of such
expenses ordinarily incurred by a
receiver for a particular failed
depository institution.

he legislative history of the statute is
explicit on the coverage of certain pre-
receivership obligations within the
scope of the “‘administrative expenses”’
priority of the receivership. The House/
Senate Conference Report on the
legislation notes that: ‘it is the
conferees’ intent that the FDIC interpret
the depositor preference provision for
the payment of administrative expenses
of the receiver as including ordinary
and necessary expenses of the
institution that are unpaid at the time of
failure, but only those that the receiver
determines are necessary to maintain
services and facilities to effect an
orderly resolution of the institution.”
H.R. Rep. No. 213, § 3001, Omnibus
Budget Reconciliation Act of 1993,
103rd Cong., 1st Sess. (1993). The
conferees noted that such coverage of
expenses is the FDIC’s current practice
(in its role as receiver of failed insured
institutions): “the conferees intend that
the FDIC continue its current practice of

paying these expenses prior to paying
deposits or other expenses if it
determines such payment is required for
an orderly resolution of the institution.”
Id.

To prevent any ambiguity on the
coverage of administrative expenses of
the institution/receiver that were
incurred by the institution prior to the
appointment of a receiver, the FDIC is
issuing the interim rule. The rule
clarifies that receivers have the
authority to pay certain pre-closing
obligations of the failed institution as an
“administrative expense' under the
statute.

Interim Rule

The interim rule adds 8 new section
to part 360 of the FDIC's regulations (12
CFR part 360} to clarify the priority for
administrative expenses contained in
the new depositor preference statute.

As provided for in the statute, all
insured institutions for which a receiver
is appointed after the date of enactment
of the statute will be subject to the
priorities provided therein. Pre-
appointment expenses that the receiver
determines are within the scope of the
“administrative expenses” priority will

be included within that priority after the

enactment date of the statute. As the
conferees noted in House/Senate
Conference Report, “[plrior to the
implementation of such regulations [to
clarify the meaning of the term
administrative expenses], it is the
conferees’ intent that the FDIC continue
its current practice of paying these
expenses before paying depositors.” Id.

The current § 360.2 of the FDIC's
regulations (12 CFR 360.2) specifies
receivership priorities for failed savings
associations. These provisions will
continue to apply to such savings
associations for which a receiver was
appointed on or prior to the effective
date of the statutory amendment,
August 10, 1993. Liquidations or other
resolutions of all insured depository
institutions (including savings
associations) for which a receiver is
appointed after that date will be subject
to the statutory amendments and the
interim rule.

Request for Public Comment

The FDIC is issuing this interim rule
in response to the immediate need to
clarify the provisions of the statutory
amendment. The FDIC is, however,
hereby requesting comment during a 60-
day comment period on all aspects of
the interim rule.

List of Subjects in 12 CFR Part 360
Savings and loan associations.

For the reasons set out in the
preamble, part 360 of chapter III of title
12 of the Code of Federal Regulations is
amended as follows:

PART 360—RECEIVERSHIP RULES

1. The authority citation for part 360
is revised to read as follows:

Authority: Sec. 401(h), Pub. L. 101-73, 103
Stat. 357; 12 U.S.C. 1821{d}(11).

2. A new paragraph (f) is added to
§ 360.2 to read as follows:

§360.2 Priorities.
] L] -~ [ ] L]

(f) Under the provisions of section
11(d)(11) of the Act {12 U.S.C.
1821(d)(11)), the provisions of this
§360.2 do not apply as to all
receiverships established and
liquidations or other resolutions
occurring after August 10, 1993.

3. A new §360.3 is added to read as
follows:

§360.3 Administrative expenses.

The priority for “administrative
expenses of the receiver”, as that term
is used in section 11(d)(11) of the Act
(12 U.S.C. 1821(d)(11)), shall include
those necessary expenses incurred by
the receiver in liquidating or otherwise
resolving the affairs of a failed insured
depository institution. Such expenses
shall include pre-failure and post-failure
obligations that the receiver determines
are necessary and appropriate to
facilitate the smooth and orderly
liquidation or other resolution of the -
institution.

By order of the Board of Directors.

Dated at Washington, DC, this 10th day of
August, 1993.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary.

{FR Doc. 93-19688 Filed 8-12-93; 8:45 am)
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Alrspace Docket No. 92-ANE-40])

Revocation of Class E Alrspace;
Claremont, NH

AGENCY: Federal Aviation
Administration, DOT,
ACTION: Final rule.

SUMMARY: This action revokes the Class
E airspace at Claremont, New
Hampshire. This action was prompted
by the relocation of the Claremont Non-
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Directional Beacon (NDB) and the
cancellation of all Standard Instrument
Approach Procedures (SIAP) to the
Claremont Airport.

EFFECTIVE DATE: 0901 UTC, September
16, 1993.

FOR FURTHER INFORMATION CONTACT:
Charles M. Taylor, Airspace Specialist,
System Management Branch, ANE~530,
Federal Aviation Administration, 12
New England Executive Park,
Burlington, MA 01803-5299; telephone
(617) 270-2428; fax (617) 273—4345 or
(617) 272-0395.

SUPPLEMENTARY INFORMATION:

History

On March 3, 1993, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revoke
the Claremont, NH Transition Area due
to the relocation of the Claremont Non-
Directional Beacon (NDB) and the
cancellation of all Standard Instrument
Approach Procedures (SIAP) to the
Claremont Airport (58 FR 12187).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The FAA received no comments to the
proposal.

Airspace Reclassification, which
becomes effective September 16, 1993,
will discontinue the use of the term
“transition area” and replace it with the
designation “‘Class E airspace" for
airspace extending upward from 700 |
feet or more above ground level. Other
than that change in terminology this
amendment is the same as that proposed
in the notice. Class E airspace
designations for airspace extending
upward from 700 feet or more above
ground level are published in Paragraph
6005 of FAA Order 7400.9A dated June
17, 1993, and effective September 16,
1993, which is incorporated by
reference in 14 CFR 71.1 in effect as of
September 16, 1993. The Class E
airspace designation listed in the
document will be removed subsequently
from the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations is
prompted by the relocation of the
Claremont Non-Directional Beacon
(NDB) and the cancellation of all
Standard Instrument Approach
Procedures (SIAP) to the Claremont

ort.
AL"I%@ FAA has determined that this
regulation involves only an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep these regulations

operationally current. It, therefore—(1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated economic cost will be
so minimal, Since this is a routine

. matter that will only affect air traffic

procedures and air navigation, the FAA
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory

" Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—{AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(s),’
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1859
1963, Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, datsd June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas

extending upward from 700 feet or more
above the surface of the earth.

ANE NH ES5 Claremont, NH {Removed)
L] ® L ] * *

Issued in Burlington, Massachusetts, on
June 8, 1993,

Francis J. Johns,

Manager, Air Traffic Division, New England
Region. -

(FR Doc. 93-19515 Filed 8-12-93; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL COMMUNICATIONS
COMMISSION

14 CFR Part 97
(PR Dockst No. 92-136; FCC 93-352]

Relaxing Restrictions on the Scope of
Permissible Communications in the
Amateur Service

AGENCY: Federal Communications
Commission. _

ACTION: Final rule.

SUMMARY: This action amends the rules
for the amateur service by lessening
restrictions on the scope of the
permissible communications that
amateur stations may transmit. This
action addresses two petitions and a
letter asking for amendment of § 97.113
of the Commission’s Rules. The
Eetitioners indicated this rule needed to
e reviewed in light of contemporary
communication demands and the
operational capabilities of licensees in
the amateur service. They also argue
that the prohibition against using the
amateur service as an alternative to
other authorized radio services, except
as necessary for emergency .
communications, may unnecessarily
restrict amateur operators from
participating in many public service
activities and from satisfying their
personal communications requirements.
The effect of the rule is to provide
greater flexibility for amateur stations te
transmit communications for public
service projects and personal matters
and to eliminate rules that bar amateur
stations from transmitting occasionally
messages that could indirectly facilitate
the business or commercial affairs of
some party and messages that could be
transmitted in other radio services. .

EFFECTIVE DATE: September 13, 1993.

FOR FURTHER INFORMATION CONTACT:
William T. Cross, Federal
Communications Commission, Private
Radio Bureau, Personal Radio Branch,
Washington, DC 20554, (202) 632-4964.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted July 15, 1993, and
released July 28, 1993, The complete
text of this action is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 239), 1919 M Street NW.,
Washington, DC. The complete text of
this action, including the rule
amendments, may also be purchaseq
from the Commission’s copy contractor,
ITS, Inc., (202) 857-3800, 2100 M Street
NW,, Suite 140, Washington, DC 20037.

Summary of Report and Order

1. These rules for the amateur service
have been amended to lessen
restrictions on the scope of the
permissible communications that
amateur stations may transmit. This
amendment will permit greater
flexibility for amateur stations while
transmitting communications for public
service projects and personal matters.
Prior to this amendment, § 97.113(a) of .
the Commission’s Rules, 47 CFR
97.113(a), prohibited amateur stations
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from transmitting any comnunications
the purpose of which is to facilitate the
business er commercial affairs of any
party, or using the amateur service as an
alternative to any other authorized radio
service.

2. The amateur service community
stated that it generally desired a
relaxation of this restriction to
accommodate contemporary
communications demands and the
operationsal capabilities of amateur
station licensees. Any amateur-to-
amateur communication, therefore, will
be permitted unless specifically
prohibited, or unless transmitted for
compensation, or unless done for the
pecuniary benefit of the station control
operator or his or her employer. The
Commission specifically noted the
American Radio Relay League’s
statements that it expects no noticeable
change in amateur operations as a result
of this rule amendment and that the
proposed rule is a good, workable
middle ground offering the requisite
protection against exploitation.

3. The rules are set forth at the end
of this document.

4. The rules contained herein have
been analyzed with respect to the
Paperwer{ Reduction Act of 1980, 44
U.S.C. 3501 et seq., and found to
contain no new or modified form,
information collection and/or record
keeping, labeling, disclosure, or record
retention requirements and will not
increase or decrsase burden hours
imposed on the public.

5. This Report and Order is issued
under the authority of sections 301, 303
(){(1) and (r) of the Communications Act
of 1934, as amended, 47 U.S.C. 301, 303
{1){1) and {r).

List of Subjects in 47 CFR Part 97

Business communications, Prohibited
communications, Radio.

William F. Caton,
Acting Secretary.

Rule Changes

Part 97 »f chapter I of title 47 of the
Code of Federal Regulations is amended
as follows:

PART 97—AMATEUR RADIO SERVICE

1. The authority citation for part 97
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303. Interpret or
apply 48 Stat. 1064-1068, 1081-1105, as
amended; 47 U.S.C. 151~155, 301609,
unless otherwise neted.

2. Section 97.113 is revised to read as
follows:

§97.113 Prohibited transmissions.
(a) No amateur station shall transmit:

(1) Communications specifically
prohibited elsewhere in this Part;

(2) Communications for hire or for
material compensation, direct or
indirect, paid or promised, except as
otherwise provided in these rules;

(3) Communications in which the
station licensee or control operator has
a pecuniary interest, including
communications on behalf of an
employer. Amateur operators may,
however, notify ether amateur operators
of the availability for sale or trade of
apparatus normally used in an amateur
station, provided that such activity is
not conducted on a regular basis;

{4) Music using a phone emission
except as specifically provided
elseiwhere in this Section;
communications intended to facilitate a
criminal act; messages in codes or
ciphers intended to obscure the
meaning thereof, except as otherwise
provided herein; obscene or indecent
words or language; or false or deceptive
messages, signals or identification;

(5) Communications, on a reégular
basis, which could reasonably be
furnished alternatively through other
radio services.

{b) An amateur station shall not
engage in any form of broadcasting, nor
may an amateur station transmit one-
way communications except as
specifically provided in these rules; nor
shall an amateur station engage in any
activity related to program production
or news gathering for broadcasting
purposes, except that communications
directly related to the immediate safety
of human life or the protection of
property may be provided by amateur
stations to broadcasters for
dissemination to the public where no
other means of communication is
reasonably available before or at the
time of the event.

{c) A control operator may accept
compensation as an incident of a
teaching position during periods of time
when an amateur station is used by that
teacher as a part of classreom
instruction at an educational institution.

(d) The control operator of a club
station may accept compensation for the
periods of time when the station is
transmitting telegraphy practice or
information bulletins, provided that the
station transmits such telegraphy
practice and bulletins for at least 40
hours per week; schedules operations
on at least six amateur service MF and
HF bands using reasonable measures to
maximize coverage; where the schedule
of normal operating times and
frequencies is published at least 30 days
in advance of the actual transmissions;
and where the control operator does not
accept any direct or indirect

compensation for any other service as a
control operator.

{e) No station shall retransmit
programs or signals emanating from any
type of radio station other than an
amateur station, except propagation and
weather forecast information intended
for use by the general public and
originated from United States
Government stations and
communications, including incidental
music, originating on United States
Government frequencies between a
space shuttle and its associated Earth
stations. Prior approval for shuttle
retransmissions must be obtained from
the National Aeronautics and Space
Administration. Such retransmissions
must be for the exclusive use of amateur
operators. Propagation, weather
forecasts, and shuttle retransmissions
may not be conducted on a regular
basis, but only occasionally, as an
incident of normal amateur radio
communications.

[FR Doc. 93~19313 Filed 8-12-93; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 207, 213, 220, 221, 231,
232, 234, 242, and 244

[Docket No. R-83-1534; FR-2892-F-01)
RIN 2502-AF14

Expansion of Operating Loss Loan
Program

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This rule-implements section
427 of the Housing and Comrmunity
Development Act of 1987. That section
expands the coverage of insured
operating loss loans in connection with
HUD insured multifamily projects to
include operating losses (and certain
mortgagor cash contributions) for any
consecutive 24-month period within the
first 10 years after the date of
completion of the project. Before the
enactment of section 427, operating loss
loans were limited to losses incurred
during the first 24 months of operation
of the project.

EFFECTIVE DATE: September 13, 1993.
FOR FURTHER INFORMATION CONTACT:
Linda D. Cheatham, Director, Office of
Insured Multifamily Housing
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Development, room 6134, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, DC
20410, telephone (202) 708-3000. A
telecommunications device for deaf
persons (TDD) is available at (202) 708-
4594. (These are not toll-free telephone
numbers.)

SUPPLEMENTARY INFORMATION: Section
427 of the Housing and Community
Development Act of 1387 (Pub. L. 100 .
242, approved February 5, 1988}
extensively amends subsection 223(d) of
the National Housing Act. The major
change from previous law effected by
the Section 427 was the inclusion of a
new subsection (d)(3) authorizing an
operating loan program for
unsubsidized projects which (1) does
not limit coverage to losses in the first
24 months of operation and (2) can be
in an amount “not exceeding 80 percent
of the unreimbursed cash contributions
made on or after March 18, 1987, by the
project owner for the use of the project””.
The new subsection (d)(3) reads as
follows: To be eligible for insurance
pursuant to paragraph (d)(3) of the
National Housing Act—

¢ The existing project mortgage (i)
shall have been insured by the Secretary
at any time before or after the date of
enactment of the Housing and
Community Development Act of 1987;
(ii) shall cover any property, other than
a property upon which there is located
a 1- to 4-family dwelling; and (iii) shall
not cover a subsidized project, as
defined by the Secretary;

¢ The loan shall be in an amount not
exceeding 80 percent of the
unreimbursed cash contributions made
on or after March 18, 1987, by the
project owner for the use of the project,
during any period of consecutive
months {not exceeding 24 months) in
the first 10 years after the date of
completion of the project, as determined
by the Secretary, except that in no event
may the amount of the loan exceed the
operating loss during such period;

e The loan shall be made within 10
years after the end of the period of
consecutive months referred to in the
preceding subparagraph of the National
Housing Act; and

¢ The project shall meet all
applicable underwriting and other
requirements of the Secretary at the time
the loan is to be made.

It should be noted that, under these
new statutory provisions, the amount of
any loan may not exceed the ““operating
loss” for the period of 24 or fewer
months covered by the loan. The
“‘operating loss” is defined in section
223(d)(1) of the statute. Only
expenditures made ta cover such

operating losses will be eligible for
treatment as an “unreimbursed cash
contribution’ under this rule.

This rule implements subsection
223(d)(3) of the National Housing Act. It
should be noted the rule provides that,
where the FHA Commissioner has
already insured a loan under the pre-
1987 law covering the first two years of
losses, only one additional loan can be
insured under new, post-1987 authority.
In no event may more than two
operating loss loans be insured by the
Commissioner for any particular project.

Public Comment on Propesed Rule

On August 18, 1992 the Department
published in the Federal Register (57
FR 37119) a proposed rule, identical in
text, to this final rule. Two comments
were received by the public on this
proposed rule.

One comment was from the Institute
of Real Estate Management. The
Institute stated that it is “very
supportive of the propesed rule, but
feels that it is necessary to clarify the
provision which prohibits the amount of
the loan from exceeding 80 percent of
the unreimbursed cash contributions of
the project owner. It is unclear at what
point the advance must be made by the
owner so that the amount of the lean
could be determined.”

‘The Institute also stated that it
would be advisable to apply the same
operating loss loan program to
subsidized projects listed in
§ 207.4(g)(1)(iii), particularly 236 and
BMIR projects. The same operating
losses encountered by insured projects
can also be experienced by projects with
direct rental subsidy. The subsidy is not
always sufficient to cover these losses.”

HUD Response: The new operating
loss loan (OLL) program found in
section 223(d}(3) permits the insurance
of.a loan in an amount not exceeding 80
percent of the unreimbursed cash
contribution made by the project owner
during the period (not to exceed 24
consecutive months) in which an
operating loss occurs. The regulation
follows the statutory language in
223(d)}(3)(B). Handbook instructions will
provide the operating mechanisms for
the actual processing of OLL
applications. The owner will have to
specify the period to which the OLL
request is applicable.

With respect to use of OLLs for

subsidized projects, it was not the intent

of Congress to authorize OLLs for
subsidized programs such as Section
236 and Below Market Interest Rate
projects. The authorizing statute
specifically permits OLLs only for
unsubsidized projects under the
National Housing Act (24 CFR parts 207,

213, 220, 221, 231, 232, 234, 242, and
244). There are no administrative means
that would allow the Department to
provide insured OLLs to subsidized
projects in view of the Congress'’
specific exclusion.

The second comment was from a
private law firm. The commenters
suggested that revisions be made in the
proposed rule relative to use of the 80
percent-of the unreimbursed cash
contributions of the project owner to
more clearly reflect the statutory
language. :

HUD Response: Section 223(d)
operating loss loans (OLLs) typically
provide owners of HUD-insured projects
a means for recouping out-of-pocket
expenditures that were used to keep the
project operating during the loss period.
The new OLL program (section
223(d)(3)(B)} permits the insurance of a
loan in an amount not exceeding 80
percent of the unreimbursed cash
contributions made by the project owner
for an operating loss, which is the
difference between operating expenses
and project income as defined by the
regulation and operating instructions.
The proposed regulation already follows.
the statutory language in 223(d)(3}(B) of
the National Housing Act. The phrase
“to cover operating losses” does not
change the meaning of the sentence
since HUD has merely reiterated the
statutory language that the purpose of
an OLL is to cover operating losses.
OLLs may not exceed the actual
operating losses.

The commenter also asked for an
explanation-justification for the
maximum mortgage amounts limitation
set out in the proposed rule.

HUD Response: The maximum
mortgage limit was established because
of the Departmeént’s concern that there
be an overall limitation on mortgage
amounts. This limit is similar to the
overall limit in the section 241
Supplemental Loan Program which is
HUD'’s other major second mortgage
program. :

Finally, the commenter discussed a
number of aspects of the current OLL
program and expansion of the program
to formerly coinsured projects. These
comments are-not germane to this
specific rule and therefore are not
addressed in this Preamble.

Procedural Matters

This rule does not constitute a "‘major
rule” as that term is defined in section
1(d) of Executive Order 12291 on
Federal Regulations issued by the
President on February 17, 1981. An
analysis of the rule indicates that it does
not (1) have an annual effect on the
economy of $100 million or more; (2)
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cause a major increase in‘costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A Finding of No Significant Impact
with a respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
between 7:30 a.m. and 5:30 p.m.
weekdays in the Office of the Rules
Docket Clerk at the above address.

The Secretary, in accordance with 5
U.S.C. 605(b) (the Regulatory Flexibility
Act), has reviewed this rule before
publication and by approving it certifies
that this rule does not have a significant
econoemic impact on a substantial
number of small entities. The rule
expands the availability of operating
loss loans for FHA multifamily
mortgagors. This limited category of
small entities will be provided
additional assistance in their efforts to
maintain and operate successful
multifamily projects.

This rule was listed as itern H-35-90
(Sequence No. 1464) in the
Department’s Semiannual Agenda of
Regulations published on April 26, 1993
(58 FR 24382, 24414) pursuant to
Executive Order 12291 and the
Regulatory Flexibility Act.

Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
potential for significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the Order. By
providing additional assistance to FHA
mortgagors for the successful
maintenance and operation of their
multifamily projects the rule should
prove beneficial to families who rent
units in these projects.

Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have Federalism
implications and, thus, are not subject
to review under the Order. The rule
does not change in any way existing

relationships between HUD, the States
and local governments.

The Catalog of Federal Domestic
Assistance program number is 14.167.

List of Subjects
24 CFR Part 207
Manufactured homes, Mortgage

_ insurance, Reporting and recordkeeping

requirements, Solar energy.
24 CFR Part 213

Cooperatives, Mortgage insurance,
Reporting and recordkeeping
requirements.

24 CFR Part 220

Home improvement, Loan programs——
housing and community development,
Mortgage insurance, Reporting and
recordkeeping requirements, Urban
renewal.

24 CFR Part 221

Low and moderate income housing,
Mortgage insurance, Reporting and
recordkeeping requirements.

24 CFR Part 231

Low and moderate income housing,
Morigage insurance, Reporting and
recordkeeping requirements.

24 CFR Part 232

Fire prevention, Health facilities,
Loan programs—health, Loan ,
programs—housing and community
development, Mortgage insurance,
Nursing homes, Reporting and
recordkeeping requirements.

24 CFR Part 234

Condominiums, Moertgage insurance,
Reporting and recordkeeping
requirements.

24 CFR Part 242

Hospitals, Mortgage insurance,
Reporting and recordkeeping
requirements.

24 CFR Part 244

Health facilities, Mortgage insurance,
Reporting and recordkeeping
requirements.

Accordingly, 24 CFR parts 207, 213,

220,221, 231, 232, 234, 242 and 244 are
amended to read as follows: -

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

1. The authority citation for 24 CFR
part 207 continues to read as follows:

Authority: 12 U.S.C. 1713, 1715b; 42
U.S.C. 3535(d). Sections 207.258 and
207.258b are also issued under 12 U.S.C.
1701z-11{ge).

2. Section 207.4 is amended by
revising paragraph {f)(3) and by adding
a new paragraph {g), to read as follows:

§207.4 Maximum mortgage amounts.

* * * ® *

(n x Ok %

(3) Maximum interest rate. The loan
may bear interest at a rate agreed upon
by the mortgagor and mortgagee. Interest
shall be payable in monthly
installments on the principal then
outstanding.

» * * * L

(g) In addition to the insurance of

. loans to cover two-year operating losses

under paragraph (f) of this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions: :

(1) The existing project mortgage:

(i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987,

(ii) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling; and

(iii) Shall not cover a subsidized
project. For purposes of this paragraph
(gH1)iii), subsidized jects are:

(A) Projects insured under section
236.

(B) Projects insured under the section
221{d)(3) Below Market Interest Rate
(BMIR) program.

(C) Insured projects with Rent
Supplement contracts.

(D) Insured prejects with Rental
Assistance Payments (RAP).

(E) Insured projects with project-
based section 8 assistance (e.g., new/sub
rehab, mod rehab, project-based
certificates, LMSA, Property
Disposition).

(2) The principal amount of the loan
shall not excesd the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses, as defined in paragraph {f)(1) of
this section, incurred during any period
of consecutive months (not exceeding
24 months) in the first 10 years after the
date of completion of the project, as
determined by the Commissioner; or

(i) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 207 of the Act.

{3) The loan shall be made within 10
years after the end of the period of
consecutive months referred to in
paragraph (g)(2) of this section.

(4) The project shall meet all
applicable underwriting and other
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requirements of the Commissioner at the
time the loan is to be made.

(5) Any loan insured under this
paragraph (g} shall:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such manner as the
Commissioner shall require; )

(iii) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

{iv) Be insured under the same part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance under § 207.4(f) or under this
paragraph (g), or under both paragraphs
(f) and {g) of this section, in connection
with an existing project mortgage,
except that the Commissioner may not
provide insurance under both
paragraphs (f) and (g) of this section in
connection with the same period of
months referred to in paragraph (g)(2) of
this section.

(7) Where the Commissioner has
already provided insurance under
§ 207.4(f), no more than one additional
loan may be insured under this
paragraph (g). Where no previous
insurance has been provided under
§207.4{f), a maximum of two loans may
be insured under this paragraph (g).

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

* 3. The authority citation for 24 CFR
part 213 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715¢; 42
U.S.C. 3535(d).

4. Section 213.7 is amended by
revising paragraph (k)(3) and by adding
_ anew paragraph (n), to read as follows:

§213.7 Maximum insurable amounts.
* * * * *

(k) * % w

(3) Maximum interest rate. The loan
may bear interest at such rate as may be
agreed upon by the mortgagor and
mortgagee. Interest shall be payable in
monthly installations on the principal
then outstanding.

* * * * *

(n) In addition to the insurance of
loans to cover two-year operating losses
under paragraph (k) of this section, the
Commissioner may also insure any
operating loss loan that meets the

" following conditions:

(1) The existing project mortgage:

(i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987;

(i) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling; and

(iii) Shall not cover a subsidized
project. For purposes of this paragraph
(n)(1)(iii), subsidized projects are:

(A) Projects insured under section
236.

{B) Projects insured under the section
221(d)(3) Below Market Interest Rate
(BMIR) program.

(C) Insured projects with Rent
Supplement contracts.

(D) Insured projects with Rental
Assistance Payments (RAP).

(E) Insured projects with project-
based section 8 assistance (e.g., new/sub
rehab, mod rehab, project-based
certificates, LMSA, Property
Disposition).

(2) The principal amount of the loan
shall not exceed the lesser of:

(i} 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses as defined in paragraph (k) of this
section, incurred during any period of
consecutive months (not exceeding 24
months}) in the first 10 years after the
date of completion of the project, as
determined by the Commissianer; or

{ii) An amount which, when added to
the existing indebtedness relating to the
property, does not exceed the amount
insurable under section 213 of the Act.

(3) The loan shall be made within 10
years after the end of the period of
consecutive months referred to in
paragraph (n){2) of this section.

(4) The project shall meet all

-applicable underwriting and other

requirements of the Commissioner at the
time the loan is to be made.

(5) Any loan insured under this
paragraph (n) shall:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such manner as the
Commissioner shall require;

(iii) Be limited to a term not

~ exceeding the unexpired term of the

original mortgage; and

(iv) Be insured under the sam¢ part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance in accordance with §213.7(k)
or under this paragraph (n), or under
both paragraphs (k) and (n) of this
section, in connection with an existing
project mortgage, except that the
Commissioner may not provide
insurance under both paragraphs (k)-and
(n) of this section in connection with
the same period of months referred to in
paragraph (n}(2) of this section.

(7) Where the Commissioner has
already provided insurance under
§ 213.7(k), no more than one additional
loan may be insured under this
paragraph (n). Where no previous
insurance has been provided under

§ 213.7(k), a maximum of two loans may

- be insured under this paragraph (n).

PART 220—MORTGAGE INSURANCE
AND INSURED IMPROVEMENT LOANS
FOR URBAN RENEWAL AND
CONCENTRATED DEVELOPMENT
AREAS

5. The authority citation for 24 CFR
part 220 continues to read as follows:

Authoerity 12 U.S.C. 1713, 1715b, 1715k; 42
U.S.C. 3535(d).

6. Section 220.507 is amended by
adding a new paragraph (f), to read as
follows:

§220.507 Maximum mortgage amounts.

(D In addition to the insurance of
loans to cover two-year operating losses
under paragraph (e) of.this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions:

(1) The existing project mortgage:

(i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987;

(ii) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling; and

(iii) Shall not cover a subsidized
project. For purposes of this paragraph
(A(1)(iii), subsidized projects are:

(A) Projects insured under section
236.

(B) Projects insured under the section
221(d)(3) Below Market Interest Rate
(BMIR) program.

(C} Insured projects with Rent
Supplement contracts.

I;lnsured projects with Rental
Assistance Payments (RAP).

(E) Insured projects with project-

based section 8 assistance (e.g., new/sub

" rehab, mod rehab, project-based

certificates, LMSA, Property
Disposition).

(2) The principal amount of the loan
shall not exceed the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses as defined in paragraph (e) of this
section incurred during any period of
consecutive months (not exceeding 24
months) in the first 10 years after the
date of completion of the project, as
determined by the Commissioner; or

(ii) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 220 of the Act.

{3) The loan shall be made within 10
years after the end of the period of
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consecutive months referred to in
paragraph (f)(2) of this section.

(4) The project shall meet all
applicable underwriting and other
requirements of the Commissioner at the
time the loan is to be made.

(5) Any loan insured under this
paragraph (f) shall:

(1) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such manner as the
Commissioner shall require;

(ii1) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

(iv) Be insured under the same part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance in accordance with
§ 220.507(e} or under this paragraph (f),
or under both paragraphs (e) and (f) of
this section, in connection with an
existing project mortgage, except that
the Commissioner may not provide
insurance under both paragraphs (e) and
(f) of this section in connection with the
same period of months referred to in
paragraph (f)(2) of this section.

(7) Where the Commissioner has
already provided insurance under
§220.507(e), no more than one
additional loan may be insured under
this paragraph (f). Where no previous
insurance has been provided under
§ 220.507(e), a maximum of two loans
may be insured under this paragraph (f).

PART 221—LOW COST AND
MODERATE INCOME MORTGAGE:
INSURANCE

7. The authority citation for 24 CFR
part 221 continues to read as follows:

Authority: 12 U.S.C. 1715b and 1715/; 42
U.S.C. 3535({d). Section 221.544(a)(3) is also
issued under 12 U.S.C. 1707(a).

8. Section 221.514 is amended by
revising paragraph (e)(3) and by adding
a new paragraph (f), to read as follows:

§221.514 Maximum mortgage amounts.
* * * * *

(e) * N %

(3) Maximum interest rate. The loan
may bear interest at a rate agreed upon
by the mortgagor and mortgagee. Interest
shall be payable in monthly
instaliments on the principal then
outstanding.

» L4 ~ * L

() In addition to the insurance of
loans to cover two-year operating losses
under paragraph (e} of this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions:

(1) The existing project mortgage:

(i) Shall have been insured by the
Commission at any time before or after

the date of enactment of the Housing
and Community Development Act of
1987,

(ii) Shall cover any property, other
than a property upon which there is -
located a 1- to 4-family dwelling; and

(iii) Shall not cover a subsidized
project. For purposes of this paragraph
{)(1)(i11), subsidized projects are:

(A) Projects insured under section
236.

(B) Projects insured under the section
221{d)(3) Below Market Interest Rate
{(BMIR) program.

{C) Insured projects with Rent
Supplement contracts. ’

(D) Insured projects with Rental
Assistance Payments (RAP).

(E) Insured projects with project-
based Section 8 assistance (e.g., new/
sub rehab, mod rehab, project-based
certificates, LMSA, Property
Disposition). :

(2) The principal amount of the loan
shall not exceed the lesser of:

{1) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses as defined in paragraph (e} of this
section, incurred during any period of
consecutive months (not exceeding 24
months) in the first 10 years after the
date of completion of the project, as
determined by the Commissioner; or

(ii) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 221 of the Act.

(3) The loan shall be made within 10
years after the end of the period of
consecutive months referred to in
paragraph (f)(2) of this section.

(4) The project shall meet all
applicable underwriting and other
requirements of the Commissioner at the
time the loan is to be made.

{5) Any loan insured under this
paragraph (f) shall:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such manner as the
Commissioner shall require;

(iii) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

(tv) Be insured under the same part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance in accordance with
§ 221.514(e) or under this paragraph (f),
or under both paragraphs (e) and (f) of
this section, in connection with an
existing project mortgage, except that
the Commissioner may not provide
insurance under both paragraphs (e) and
(f) of this section in connection with the
same period of months referred to in
paragraph (f)(2) of this section.

{7) Where the Commissioner has
already provided insurance under
§221.514(e), no more than one
additional loan may be insured under
this paragraph (f). Where no previous
insurance has been provided under
§221.514(e), a maximum of two loans
may be insured under this paragraph (f).

PART 231—HOUSING MORTGAGE
INSURANCE FOR THE ELDERLY

9. The authority citation for 24 CFR
part 231 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715v; 42
U.S.C. 3535(d).

10. Section 231.7 is revised to read as
follows:

§231.7 Loans to cover operating loss.

(a) Loans to cover operating loss
during first two years. (1) When the
Commissioner determines that an
operating loss has occurred during the
first two years following completion of
the project, the Commissioner may, in
his or her discretion, accept for
insurance under this part, a loan to
cover the loss. For the purposes of this
section, an operating loss shall occur
when the Commissioner determines that
the total of the taxes, interest on the
mortgage debt, mortgage insurance
premiums, hazard insurance premiums,
and the expenses of maintenance and
operation of the project {excluding
depreciation) exceeds the project
income.

(2) The loan shall be secured by an
instrument in a form approved by the
Commissioner for use in the jurisdiction
in which the project is located.

(3) The loan may bear interest at a rate
agreed upon by the mortgagee and the
mortgagor. Interest shall be payable in
monthly installments on the principal
then outstanding.

(4) The loan sEall be limited to a term
not exceeding the unexpired term of the
original mortgage.

(b) Other operating loss loans. In
addition to the insurance of loans to
cover two-year operating losses under
paragraph (a) of this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions:

(1) The existing project mortgage:

{i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987;

(ii) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling; and

(iii) Shall not cover a subsidized
project. For purposes of this paragraph
{b)(1)(iii), subsidized projects are:
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(A) Projects insured under Section
236.

(B) Projects insured under the Section
221(d)(3) Below Market Interest Rate
(BMIR) program.

{C) Insured projects with Rent
Supplement contracts.

(D) Insured projects with Rental
Assistance Payments (RAP).

{E) Insured projects with project-
based Section 8 assistance (e.g., new/
sub rehab, mod rehab, project-based
certificates, LMSA, Property
Disposition).

(2) The principal amount of the loan
shall not exceed the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses (as defined in paragraph (a) of
this section, incurred during any period
of consecutive months (not exceeding
24 months)) in the first 10 years after the
date of completion of the project, as
determined by the Commissioner; or

(ii) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 213 of the Act. .

(3) The loan shall be made within 10
years after the end of the period of
consecutive months referred to in
paragraph (b)(2) of this section.

. (4) The project shall meet all

applicable underwriting and other
requirements of the Commissioner at the
time the loan is to be made.

(5) Any loan insured under this
paragraph (b) shall:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such a manner as
the Commissioner shall require;

(iii) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

(iv) Be insured under the same part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance in accordance with § 231.7(a)
or under this paragraph (b), or under
both paragraphs-{a) and (b) of this
section, in connection with an existing
project mortgage, except that the
Commissioner may not provide
insurance under both paragraphs (&) and
(b) of this section in connection with the
same period of months referred to in
paragraph (b)(2) of this section.

(7) Where the Commissioner has .
already provided insurance under
§231.7(a), no more than one additional
loan may ‘be insured under this
paragraph (b). When no previous
insurance has been provided under
§231.7(a), a maximum of twa loans may
be insured under this paragraph (b).

PART 232—MORTGAGE INSURANCE
FOR NURSING HOMES, .
INTERMEDIATE CARE FACILITIES,
AND BOARD AND CARE HOMES

11. The authority citation for 24 CFR
part 232 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715w; 42
U.S.C. 3535(d).

12. Section 232.31a is revised to read
as follows:

§232.31a Loans to cover operating loss.

(a) Loans to cover operating loss
during first two years. (1) When the
Commissioner determines that an
operating loss has occurred during the
first two years following completion of
the project, the Commissioner may, in
his or her discretion, accept for
insurance under this part, a loan to
cover the loss. For the purposes of this
section, an operating loss shall occur
when the Commissioner determines that
the total of the taxes, interest on the
mortgage debt, mortgage insurance
premiums, hazard insurance premiums,
and expenses of maintenance and
operation of the project (excluding
depreciation) exceeds the project
income,

(2) The loan shall be secured by an
instrument in a form approved by the
Commissioner for use in the jurisdiction
in which the project is located.

(3) The loan may bear interest at such
rate agreed upon by the mortgagee and
the mortgagor. Interest shall be payable
in monthly installments on the
principal then outstanding. .

(4) The loan shall be limited to a term
not exceeding the unexpired term of the
original mortgage.

(ﬁ) Ofher operating loss loans. In
addition to the insurance of loans to
cover two-year operating losses under
paragraph (a) of this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions:

(1) The existing project mortgage:

{i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987; and s :

(ii) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling.

(2) The principal amount of the loan
shall not exceed the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses, as defined in paragraph (a) of
this section, incurred during any period
of consecutive months (not exceeding
24 months) in the first 10 years after the

date of completion of the project, as
determined by the Commissioner; or

(ii) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 232 of this Act.

(3) The loan shall be made within 10
years after the end of the period of
consecutive months referced to in
paragraph (b)(2) of this section.

(4) The project shall meet all
applicable underwriting and other
requirements of the Commissioner at the
time the load is to be made.

(5) Any loan insured under this
paragraph (b} shalk:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

(ii) Be secured in such manner as the
Commissioner shall require;

(iii) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

(iv) Be insured under the same part of
this chapter as the original mortgage.

(6) The Commissioner may provide
insurance in accordance with
§232.31a(a) or under this paragraph (b),
or under both paragraphs (a) and (b) of
this section, in connection with an
existing project mortgage, except that
the Commissioner may not provide
insurance under both paragraphs (a) and
(b) of this section in conmection with the
same period of months referred to in
paragraﬁh {(b)(2) of this section.

(7) Where the Commissioner has
already provided insurance under
§ 232.31a(a), no more than one
additional loan may be insured under
this paragraph (b). Where no previous

-insurance has been provided under

§ 233.31a(a), a maximum of two loans
may be insured under this paragraph

{b).

PART 234—CONDCOMINIUM
OWNERSHIP MORTGAGE INSURANCE

13. The authority citation for 24 CFR

"part 234 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715y; 42
U.S.C. 3535(d). Section 234.520{a)(2)(ii) is
also issued under 12 U.S.C. 1707(a).

14. Section 234.531 is revised to read
as follows:

§234.531 Loans to cover operating loss.
{a) Operating 1oss loans during the
first two years. (1) When the
Commissioner determines that an
operating loss has occurred during the
first two years following completion of
the project, the Commissioner may, in
his or discretion, accept for insurance
under this part, a loan to cover the loss.
For the purposes of this section, an
operating loss shall occur when the
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Commissioner determines that the total
of the taxes, interest on the mortgage
debt, mortgage insurance premiums,
hazard insurance premiums, and the
expenses of maintenance and operation
of the project (excluding depreciation)
exceed the project income.

(2) The loan shall be secured by an
instrument in a form approved by the
Commissioner for use in the jurisdiction
in which the project is located.

(3) The loan may bear interest at a rate
agreed upon by the mortgagee and the
mortgagor. Interest shall be payable in.
monthly installments on the principal
then outstanding.

(4) The loan shall be limited to a term
not exceeding the unexpired term of the
original mortgage.

(b) Other operating loss loans. In
addition to the insurance of loans to
cover two-year operating losses under
paragraph (a) of this section, the
Commissioner may also insure any
cperating loss loan meets the following
conditions:

(1) The existing project mortgage:

(i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing
and Community Development Act of
1987;

(ii) Shall cover any property, other
than a property upon which there is

located a 1- to 4-family dwelling; and
" (iii) Shall not cover a subsidized
project. For purposes of this paragraph
(b)(1)(iii), subsidized projects are:

(A) Projects insured under Section
236.

(B) Projects insured under the Section
221(d)(3) Below Market Interest Rate
(BMIR) program.

(C) Insured projects with Rent
Supplement contracts.

(D) Insured projects with Rental
Assistance Payments (RAP).

(E) Insured projects with project-
based Section 8 assistance {e.g., new/
sub rehab, mod rehab, project-based .
certificates, LMSA, Property
Disposition).

(2) The principal amount of the loan
shall not exceed the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for
the use of the project, to cover operating
losses (as defined in paragraph (a) of the
section) incurred during any period of
consecutive months (not exceeding 24
months) in the first 10 years after the
date of completion of the project, as
determined by the Commissioner; or

(ii) An amount which, when added to
the outstanding indebtedness relating to
the property, does not exceed the
maximum amount insurable under
section 234 of the Act.

(3) The loan shall be made within 10
years after the end of the period of
consecutive months referred to in
paragraph (b)(2) of this section.

(4) The project shall meet all
applicable underwriting and other
requirements of the Commissioner at the
time the loan is to be made.

(5) Any loan insured under this
paragraph (b) shall:

(i) Bear interest at a rate agreed upon
by the mortgagor and mortgagee;

{ii) Be secured in such manner 1s the
Commissioner shall require;

(iii) Be limited to a term not
exceeding the unexpired term of the
original mortgage; and

(iv) Be insured under the same part of
this chapter on the original mortgage.

(6) The Commissioner may provide
insurance in accordance with
§ 234.531(a) or under this paragraph (b),
or under both paragraphs (a) and {b) of
this section, in connection with an
existing project mortgage, except that
the Commissioner may not provide
insurance under both paragraphs (a) and
(b) of this section in connection with the
same period of months referred to in
paragraih (b)(2) of this section.

(7) Where the Commissioner has
already provided insurance under
§ 234.531(a), no more than one
additional loan may be insured under
this paragraph (b). Where no previcus
insurance has been provided under
§ 234.531(a), a maximum cf two loans
may be insured under this paragraph

(b).

PART 242—MORTGAGE INSURANCE
FOR HOSPITALS

15. The authority citation for 24 CFR
part 242 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715n(f),
17152z-7; 42 U.S.C. 3535(d).

16. Section 242.95 is revised to read
as follows:

§242.95 Loans to cover operating loss.

{a) Operating loss loans during the
first two years. (1) When the
Commissioner determines that an
operating loss has occurred during the
first two years following completion of
the project, the Commissioner may, in
his or her discretion, accept for
insurance under this part, a loan to
cover the loss. For the purposes of this
section, an operating loss shall occur
when the Commissioner determines that
the total of the taxes, interest on the
mortgage debt, mortgage insurance
premiums, hazard insurance premiums,
and the expenses of maintenance and
operation of the project (excluding
depreciation) exceeds the project
income.

{2) The loan shall be secured by an
instrument in a form approved by the
Commissioner for use in the jurisdiction
in which the project is located.

(3) The loan may bear interest at a rate
agreed upon by the mortgagee and the
mortgagor. Interest shall be payable in
monthly installments on the principal
then oufstanding.

(4) The loan shall be limited to a term
not exceeding the unexpired term of the
ong inal mortgage.

(b) Other opemtmg loss loans. In
addition to the insurance of loans to
cover two-year operating losses under
paragraph (a) of this section, the
Commissioner may also insure any
operating loss loan that meets the
following conditions:

(1) The existing project mortgage:

(i) Shall have been insured by the
Commissioner at any time before or after
the date of enactment of the Housing

.and Community Development Act of

1987; and

(ii) Shall cover any property, other
than a property upon which there is
located a 1- to 4-family dwelling.

(2) The principal amount of the loan
shall not exceed the lesser of:

(i) 80 percent of the unreimbursed
cash contributions made on or after
March 18, 1987, by the project owner for

- the use of the project, to cover operating

losses as def